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Under the Uniform Fraudul ent Transfer Act (UFTA), enbodi ed

in Avil Code 1 section 3439 et seq., on April 30, 1993, Manuel

1 Al statutory references are to the Gvil Code unl ess
ot herwi se specifi ed.



Cortez filed an action against WIliamVogt, Betty Vogt and Doe
def endants (col |l ectively, the Vogts) seeking to set aside an

al | eged fraudul ent transfer occurring in August 1987. On May 20,
1994, the trial court granted sumrary judgnent in favor of the
Vogts, finding the conplaint is barred by the statute of
[imtations set forth in section 3439. 09.

Cortez appeals, contending (1) the four-year statute of
limtations of section 3439.09 was tolled during the pendency of
an appeal in the underlying action for wongful termnation
agai nst two corporations which were nerged i nto anot her
corporation during the underlying action with the assets
ultinmately being transferred to a corporation that did not assune
the then-unsettled, but potential liability; (2) the one-year
statute of limtations of section 3934.09, subdivision (a), did
not begin to run until the debtor exam nation of WIIliamVogt in
March 1993, after the judgnent against the corporations in the
underlying action was final; and (3) the Vogts shoul d be
equi tably estopped fromasserting the statute of limtations
def ense.

Section 3439.09, subdivisions (a) and (b) provide in part
that an action by a creditor against a debtor for relief against
a transfer or obligation under the UFTA i s extingui shed unl ess
the action is brought "within four years after the transfer was
made or the obligation was incurred.” Section 3439. 09,

subdi vision (a) also provides for a longer statute of [imtations



of one year after the transfer was or reasonably coul d have been
di scovered if the transfer was nmade with the intent to hinder,
delay or defraud any creditor. Section 3439.09, subdivision (c)
provi des that notw t hstandi ng any ot her provision of |aw an
action with respect to a fraudulent transfer is "extinguished if
no action is brought or levy nade within seven years after the
transfer was nade or the obligation was incurred.”

In the context of the schene of |aw of which section 3934.09
is a part, where an alleged fraudul ent transfer occurs while an
action seeking to establish the underlying liability is pending,
and where a judgnent establishing the liability |ater becones
final, we construe the four-year limtation period, i.e., the
| anguage, "four years after the transfer was nade or the
obligation was incurred,"” to accommodate a tolling until the
underlying liability becones fixed by a final judgnent. Thus, in
this case the four-year period did not commence to run until the
judgnent becane final in April 1990. Accordingly, the present
action under the UFTA, filed in April 1993, was tinely under the
four-year provision and summary judgnent shoul d not have been
granted on this basis.

Since the foregoing conclusion requires reversal of the
summary judgnent, we do not address Cortez's claimthat the |ater
one-year statute of limtations did not begin to run until WMNarch
1993 or Cortez's estoppel claimwhich, in any event, was not

ruled on by the trial court.



FACTS
The Under | ying Action

On Septenber 19, 1984, Cortez filed a wongful termnation
action agai nst Tel echeck Golden Gate, Inc. (Tel echeck), a point-
of -sal e check verification conpany, all the shares of which were
owned by the Vogts. (Al anmeda County Super. Ct. case No.
588925-9, hereinafter, Cortez |I) Cortez had been termnated as a
general manager of Tel echeck in May 1984, after noving from
Col orado to California and spending | ess than one year on the
job. H s action also naned as defendants WII|iam Vogt, La
Touche, Ltd. (a managenent conpany for all of the Vogts'
conpani es, al so owned and controlled by Vogt), and other officers
and affiliated businesses of Tel echeck.

Merger of Original Defendants in Cortez
In late 1985, before the trial in Cortez |, Tel echeck and La

Touche, Ltd., were nmerged into VMG Tel echeck, Inc. (VMJ), which

was i ncorporated on August 26, 1985. 2 WIlliamVogt is the
chai rman and chi ef executive officer of VMC, which is a franchise
of Tel echeck Services, Inc. The Vogts are the sol e sharehol ders

of VMC

2 Two additional conpanies, Tel echeck Col orado, Inc., and
Tel echeck San Diego, Inc., also were dissolved and had their
operations taken over by VMC



Notice to Cortez of Merger of Oiginal Defendants
On Decenber 23, 1985, a declaration notifying Cortez of the
mer ger of Tel echeck and La Touche into VMC was served on Alan C
Davis, Cortez's counsel in Cortez |I. Raynond T. Nogueira, VMC s
president, declared in part that since the incorporation of VMC
i n August 1985, the operation of "La Touche Ltd. [and] Tel echeck
ol den Gate . . . [were] taken over by VMC Tel echeck, Inc.," and
"l was the President of La Touche Ltd. from January 1985 unti |
Decenber, 1985."
In June 1987, Cortez filed a second anende d conpl aint nam ng
VMC as a defendant in Cortez |.
VMC Sal e to McDonnel |l Dougl as
On August 14, 1987, VMC and several other entities owned or
connected with the Vogts sold their assets to McDonnel | Dougl as
Corporation for a gross price of approxi mately $12 mllion. 3
Notice to Cortez of VMC Sale to McDonnel |l Dougl as
On February 18, 1988, in a deposition taken of Cortez for
Cortez |, counsel for the defendants introduced Cortez and his
counsel to a M. Geg Jones with the statement he was "the hunman

resources manager for MDonnel | Dougl as Corporation, which has

3 Docunents produced | ater show the sale wa s not nmade directly
to McDonnel|l Douglas. Rather, the sale involved a transfer to

Tel echeck Services, Inc., apparently a subsidiary of MDonnel

Dougl as, which exercised a right of first refusal in connection
with a formal agreenent of sale between the sellers (the Vogts

and the naned entities to be sold) and the original buyer,

Tel echeck Acqui sition Conpany.



recently acquired sone or all of the Tel echeck entities.”" 1In a
deposition for the present action, Cortez testified it was during
this February 1988 deposition that he first "had an indication"
there had been a sale of VMC and/or the Tel echeck assets to
McDonnel | Dougl as, that he recalled at the deposition "opposing
counsel introduced [Jones] as a representative of MDonnel
Dougl as because sone assets and liabilities, or a conbi nation of
both, | don't recall the exact terns, had been sold to MDonnel
Dougl as and he was there representing their interests,” that he
"arrived at no conclusion"” on the natter of assets and
liabilities of VMC and/or the Tel echeck entities having been

transferred to McDonnel|l Douglas, and that he did not know "what

BBV is." 4

4 On the last two points, Cortez's July 12, 1993, deposition
testinmony in the present case was:

"Q Am | correct that the presence of the gentlenman from
McDonnel | Dougl as at your deposition |ed you to concl ude that
McDonnel | Dougl as had acquired assets and liabilities of VMC
and/ or sone of the Tel echeck entities?

"A | think what was said was that MDonnell Douglas had
acquired sone or all of the conpanies involved, whatever that
i ncl uded.

"Q You nmade reference a nonent ago to assets and
liabilities. Ws that part of the inpression that you cane away
with?

"A. | don't know if those terns were used specifically or
if the terns conpanies were used or entities were used. M
i npression was that they had purchased the vari ous conpani es that
Tel echeck was involved with under Bill Vogt.

"Q And whether or not the actual terns were used or not,
did you arrive at the inpression or the conclusion that the
assets and liabilities of VWMC and/or the Tel echeck entities had
been transferred to McDonnel | Dougl as?

"A | arrived at no concl usion.

"Q Do you know what BBV is?

"A. No, | do not."



So far as the record shows, the first direct notice to
Cortez of the 1987 sale of VMC to McDonnel |l Dougl as occurred in a

March 1993 debtor's exam nation of WIIiamVogt in connection

with the underlying action. °
Judgnent agai nst Tel echeck and La Touche, Ltd. in Cortez I

On July 25, 1989, a judgnent of nonsuit was entered in favor
of WlliamVogt individually in Cortez |.

On Novenber 7, 1989, a judgnent was entered after a jury
trial, awarding Cortez approximately $93, 000 in his w ongful
termnation action agai nst Tel echeck and La Touche, Ltd. only.

On Novenber 15, 1989, Tel echeck and La Touche, Ltd. filed a
notice of appeal fromthe judgnent.

On April 12, 1990, the court of appeal dism ssed the appeal

of Tel echeck and La Touche, Ltd., for their having failed to

S In the summary j udgnent proceedi ngs here under
consideration, WIIliamVogt declared that during a recess in the
trial of Cortez I in 1989, he approached Cortez and told him
"that all of the remai ni ng defendant corporations ( i.e.,

Tel echeck and La Touche) had been dissol ved, and that any
judgnment M. Cortez obtai ned agai nst those now def unct
corporations woul d be neani ngl ess. "

In his declaration in opposition to the sunmary j udgnent
notion, Cortez denies he had any "conversations with WIIiam Vogt
either during or after the trial in the underlying action in
whi ch he has said anything to ne about ny ability to collect on
ny judgnment in the underlying action agai nst Tel echeck ol den
Gate, Inc., and La Touche, Ltd."

Carefully read, Cortez's declaration does not deny that Vogt
spoke to himand told himthat Tel echeck and La Touche, Ltd. had
been di ssol ved.

Nei ther the declaration of WIliamVogt nor that of Cortez
states that WIliamVogt informed Cortez that VMC s assets had
been sold to McDonnel | Dougl as.



procure the record on appeal within the time limts allowed or
any extensions, and for their having failed to apply for relief
fromdefault. Thus, the judgnent agai nst Tel echeck and La Touche
becane fi nal
Cortez's Efforts to Locate Assets

I n Decenber 1989, after the judgnent in Cortez |, Cortez's
attorney's office contacted the Secretary of State by tel ephone
and was told that in 1985 Tel echeck and La Touche, Ltd. had
nmerged into VMC. The attorney was also told that in 1987 VMC had
changed its nanme to BBV Liquidating Co.

In March 1990, an investigator for Cortez's attorney issued
a California and Nevada asset search report on BBV Liquidating
Co., VMC and the judgnent debtor conpanies. The investigator
confirmed the information fromthe Secretary of State about the
merger of Tel echeck into VMC and reported there were insufficient
assets of the two judgnment debtor conpanies or their successors
to satisfy the judgnent. Only one checking account averaging in
t he medi um four-figure range was found for BBV Liquidating Co.

The March 1990 investigator's report noted the nerger on
Novenber 27, 1985, of Tel echeck CGolden Gate, Inc. with VWMC
Tel echeck, Inc., and the latter's August 14, 1987, change of its
corporate nane to BBV Liquidating Co. The report further noted
that La Touche, Ltd. had on Decenber 2, 1985, also nerged with
VMC Tel echeck, Inc., which |ater nerged with BBV Liquidating Co

The report stated that there apparently were a nunber of



conpani es operating throughout California with the nane Tel echeck
or variations of that nane, and that a specialized investigation
woul d be required to determne whether any of themrelated to BBV
Li qui dati ng Co.

In January 1991, the sane investigator issued a report on
assets of the Vogts.

I n August 1991, Cortez's attorney |earned by tel ephone from
the Secretary of State that the successor conpany, BBV
Liquidating, Inc., was not in good standing and had been
suspended for failure to conply with the requirenents of the
Franchi se Tax Board.

I n January 1992, Cortez's attorney received additional asset
reports on the above-nentioned conpani es and the Vogts, wth
essentially the sane results as the earlier reports. Except for
one parcel of real property and one bank account held by the
Vogts, no assets were found. The report includes the follow ng
st at ement s:

"Pl ease note that sources report that the
corporation VMC Tel echeck, Inc. may no | onger be
operating in San Dego and that it is a branch of
Tel echeck Services, Inc. of Engl ewood, Col orado,
whi ch appears to be a subsidiary of MDonnel
Dougl as Corporation of St. Louis, Mssouri.

Sour ces pursuing Tel echeck Services, Inc. report
that there does not appear to be any connection

between this entity and the Subject Conpanies
related to the Vogts.

"Upon review of our file conpilation, it is the
reconmendation of our directors that a nore
extensive investigation would, in all probability,



confirmthe contents of this report and discl ose
no additional substantial forns of assets relating
to the Subject. |If, however, you suspect that the
Subj ect does have assets worth pursuing, a nore
extensive investigation will be required.”

In March 1993, a debtor examnation of WIIliam Vogt for the
first time directly confirnmed the nmerger information, as well as
the sale to McDonnel | Dougl as, as above-described. WIIiam Vogt
further indicated that certain liabilities, including liability
to Cortez, was not transferred to McDonnell Douglas, but was
specifically retained by VMC

The Ruling Under Review

Cortez's April 30, 1993, conplaint against the Vogts all eged
causes of action (1) to set aside the McDonnell Douglas transfer
as a fraudulent transfer, and (2) for conspiracy to engage in a
fraudul ent transfer. Cortez sought to set aside the
consi deration received by the Vogts fromthe MDonnell Dougl as
transfer to the extent of approximately $128, 000 conpensatory
damages. Cortez's conplaint al so sought punitive danages, an
attachnent against the Vogts' property, an accounting, and ot her
equitable relief.

I n Cctober 1993, the Vogts filed a notion for summary
j udgnment, whi ch was deni ed on Novenber 30. The court's Novenber
30, 1993, order stated:

"[ The] nmotion for summary judgnent is denied
pursuant to Hoover v. Galbraith 7 Cal.App.3d 519
(1972) which held that an action on a judgnent nay

not be commrenced until the judgnent has becone
final or appeal has been conpleted. [Cortez] had

10



four years to commence the present action from
April 1990."

On April 11, 1994, Cortez noved for sumrary adj udi cation of
the statute of limtations defense in his favor. In the nmeantine
the Vogts noved for judgnent on the pleadi ngs, based on Cortez's
failure to file his conplaint within the limtations period
provi ded by the UFTA

The trial court denied Cortez's notion for sumary
adj udi cation, and ordered the parties to appear on May 20, 1994,
to show cause why the court should not vacate its previous order
denyi ng summary judgnent to the Vogts.

On May 24, 1994, after the hearing on the order to show
cause, the court issued an order vacating its Novenber 30, 1993,
order denying the Vogts' summary judgnent notion, and entered an
order granting sumary judgnent to the Vogts. The court rul ed:

The Court finds that [the] conplaint is
barred by the statute of limtations period set
forth in Avil Code [section] 3439.09. The
conplaint in this action was filed on April 30,
1993. The alleged fraudul ent transfer occurred on
or about August 1987. [Cortez] failed to file his
conplaint within four years fromthis date.
Further, the Court finds as a matter of |aw that
[ Cortez] knew or reasonably coul d have di scovered
this transfer on February 18, 1988. [Cortez]
failed to file his conplaint within one year from
this date. See deposition of Manuel Cortez taken
July 12, 1993. This ruling disposes of the action
inits entirety. Accordingly, all pending notion
inthis matter are off cal endar as noot. "

On June 16, 1994, the court entered judgnent i n favor of the

Vogt s.

11



Dl SCUSSI ON
I
Revi ew of the Summary Judgnment Mbtion
In deciding this case, we apply the follow ng rul es:

"Summary judgnent is a drastic neasure that
deprives the losing party of a trial on the

nmerits. (Mann v. Cracchiolo (1985) 38 Cal.3d 18
35.) It should therefore be used with caution, so
that it does not becone a substitute for trial.
(Rowl and v. Christian (1968) 69 Cal.2d 108, 111.)
The affidavits of the noving party shoul d be
strictly construed, and those of the opponent
liberally construed. ( Stationers Corp. v. Dun &
Bradstreet (1965) 62 Cal.2d 412, 417.) Any doubts
as to the propriety of granting the notion shoul d
be resolved in favor of the party opposing the
nmotion. ( Slobojan v. Wstern Travelers Life Ins.
Co. (1969) 70 Cal.2d 432, 437.)

"A defendant is entitled to sumrary judgnent if
the record establishes as a matter of |aw that
none of the plaintiff's asserted causes of action
can prevail. ( Stationers Corp. v. Dun &
Bradstreet, supra, 62 Cal.2d at p. 417.) To
succeed, the defendant nust concl usively negate a
necessary elenment of the plaintiff's case, and
denonstrate that under no hypothesis is there a
material issue of fact that requires the process
of atrial. (Ibid.) (Mlko v. Holy Spirit Assn.
(1988) 46 Cal.3d 1092, 1107.)

Moreover, "after examning the facts before the trial judge
on a sumary judgnent notion, we independently determne their
effect as a natter of law. [Gtation.]" ( California Aviation,

Inc. v. Leeds (1991) 233 Cal.App.3d 724, 731.)

12



The Statute of Limitations Under the UFTA®S
Under section 3439.09, the statute of limtations for an

action for relief froma transfer proscribed under section

3439.04, subdivision (a) (transfer made 7/ with intent to defraud
creditor), is four years after the transfer or, if later, one
year after the transfer was or coul d reasonably have been
di scovered by the claimant (8§ 3439.09, subd. (a)); and the
statute for an action for relief froma transfer proscribed by
section 3439. 04, subdivision (b) (transfer wi thout receiving
reasonabl y equi val ent val ue and | eaving debtor w th unreasonably
smal | assets), or section 3439.05 (transfer wi thout receiving
reasonabl y equi val ent val ue and | eaving debtor insolvent) is four
years after the transfer. (8 3439.09, subd. (b).)

Subdi vi sion (c) of section 3439.09 provides that

not w t hst andi ng any ot her provision of |aw, a cause of action

6 To a large extent in this and the follow ng portions of t he
opinion, we set forth the description of the UFTA as nade
recently in Monastra v. Konica Business Machines, U S A, Inc.
(1996) 43 Cal . App.4th 1628 ( Monastra), at pages 1635-1636 and
1645. For consistency of formw th the remainder of this
opi nion, we do not quote this material which we al so have edited
to add certain statutory provisions.

Monastra invol ved chal l enged transfers occurring on July 12,
1990, with the creditor first |learning of themon Septenber 18,
1992, and filing his action on July 15, 1993, which the court
held to be well within all of the applicable statutes of
limtation. ( Monastra, supra, 43 Cal.App.4th at p.p. 1645-1646.)

7 VW refer only to a "transfer"” made even though the sections
al so cover an "obligation" incurred.

13



with respect to a fraudulent transfer is extinguished if no
action is brought or |levy nmade within seven years after the
transfer was nade.

Inits entirety, section 3439.09 reads:

"A cause of action with respect to a fraudul ent
transfer or obligation under this chapter is
extingui shed unl ess action is brought pursuant to
subdi vision (a) of Section 3439.07 or |evy nade as
provided in subdivision (b) or (c) of Section

3439. 07[ 8]:

"(a) Under subdivision (a) of Section 3439. 04,

within four years after the transfer was nade or
the obligation was incurred or, if later, within
one year after the transfer or obligation was or

8 Section 3439.07 spells out renedies available to a creditor
and provides in subdivisions (a), (b) and (c):

"(a) In an action for relief against a transfer or
obligation under this chapter, a creditor, subject to the
[imtations in Section 3439.08, may obtain:

"(1) Avoidance of the transfer or obligation to the extent
necessary to satisfy the creditor's claim

"(2) An attachnent or other provisional remedy against the
asset transferred or its proceeds in accordance with the
procedures described in Title 6.5 (comrencing with Section
481.010) of Part 2 of the Code of Gvil Procedure.

"(3) Subject to applicable principles of equity and in
accordance with applicable rules of civil procedure, the
fol | ow ng:

"(A) An injunction against further disposition by the deb
or atransferee, or both, of the asset transferred or its
pr oceeds.

"(B) Appointnent of a receiver to take charge of the asset
transferred or its proceeds.

"(O Any other relief the circunstances nay require.

"(b) If a creditor has commenced an action on a claim

agai nst the debtor, the creditor nay attach the asset transferred

or its proceeds if the remedy of attachnent is available in the

action under applicable aw and the property is subject to

attachnment in the hands of the transferee under applicable | aw
"(c) If acreditor has obtained a judgnent on a claim

agai nst the debtor, the creditor nmay |evy execution on the asset

transferred or its proceeds. "

14
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coul d reasonably have been di scovered by the
cl ai mant.

"(b) Under subdivision (b) of Section 3439.04 or
Section 3439.05, within four years after the
transfer was nmade or the obligation was incurred.

"(c) Notwithstanding any other provision of law, a
cause of action with respect to a fraudul ent
transfer or obligation is extinguished if no
action is brought or |levy nmade within seven years
after the transfer was nmade or the obligation was
incurred."

Summary of UFTA (88 3439-3439.12)

A transfer of assets nmade by a debtor is fraudul ent as

to a

creditor, whether the creditor's claim 9 arose before or after the

transfer, if the debtor nade the transfer (1) with an actua
intent to hinder, delay or defraud any creditor, or (2) wthout
recei ving reasonably equi valent value in return, and either (a)
was engaged in or about to engage in a business or transaction
for which the debtor's assets were unreasonably snmall, or (b)

i ntended to, or reasonably believed, or reasonably shoul d have

bel i eved, that he or she would incur debts beyond his or her

ability to pay as they became due. (§ 3439.0410;: Reddy v.

Gonzal ez (1992) 8 Cal.App.4th 118, 122-123.)

9 Pertinent definitions in section 3439.01 include the
fol I ow ng:

"(b) "Aaim neans a right to paynent, whether or not the
right is reduced to judgnent, |iquidated, unliquidated, fixed,

contingent, matured, unmatured, disputed, undisputed, |egal,
equi tabl e, secured, or unsecured.

"(c) "Creditor' means a person who has a claim

"(d) '"Debt' neans liability on a claim

"(e) 'Debtor' neans a person who is liable on a claim™

15



A transfer by a debtor is fraudulent as to creditors whose
clains arose before the transfer if the debtor nmade the transfer
(1) without receiving reasonably equival ent val ue i n exchange,

and (2) either (a) was insolvent at the tinme of the transfer, or

(b) becane insolvent as a result of the transfer. (8§ 3439.05. 11)
A creditor who is danmaged by a transfer described in either

section 3439.04 or section 3439.05 can set the transfer aside or

seek other appropriate relief under section 3439.07. A transfer

t hat woul d ot herwi se be voidable as intentionally fraudul ent

under section 3439.04, subdivision (a), is not voi dabl e agai nst a

transferee who took in good faith and for a reasonably equival ent

value. (8§ 3439.08, subd. (a).)

10 section 3439.04 provides:

"Atransfer nade or obligation incurred by a debtor is
fraudulent as to a creditor, whether the creditor's clai marose
before or after the transfer was nmade or the obligation was
incurred, if the debtor nade the transfer or incurred the
obligation as foll ows:

"(a) Wth actual intent to hinder, delay, or defraud any
creditor of the debtor.

"(b) Wthout receiving a reasonably equivale nt value in
exchange for the transfer or obligation, and the debtor

"(1l) Was engaged or was about to engage in a business or a
transaction for which the remai ning assets of the debtor were
unreasonably small in relation to the business or transaction; or

"(2) Intended to incur, or believed or reasonably shoul d
have believed that he or she would incur, debts beyond his or her
ability to pay as they becane due."

11 Section 3439.05 provides:

"Atransfer or obligation incurred by a debtor is fraudul ent
as to a creditor whose claimarose before the transfer was nade
or the obligation was incurred if the debtor nmade the transfer or
incurred the obligation w thout receiving a reasonably equival ent
val ue in exchange for the transfer or obligation and the debtor
was insolvent at that tinme or the debtor becane insolvent as a
result of the transfer or obligation.”

16



Section 3439. 10 provides:

"Unl ess displaced by the provisions of this
chapter, the principles of |aw and equity,
including the | aw nerchant and the law relating to
princi pal and agent, estoppel, |aches, fraud,

m srepresentation, duress, coercion, mstake,

i nsol vency, or other validating or invalidating
cause, supplenent its provisions."

Section 3439.11 requires that the UFTA "be applied and
construed to effectuate its general purpose to nmake uniformthe
law with respect to the subject of this chapter anong the states
enacting it."

11
Summary of Limtations Issue and its Resol ution

There are no cases in California dealing with the specific
i ssue here, involving when the statute of limtations begins to
run under the UFTA. That is, no California case construing the
UFTA determ nes whether, when a transfer alleged to be a
fraudul ent conveyance occurs during an underlying action which
| ater establishes by final judgnent the actual |egal existence of
a debtor-creditor relationship, the limtations period runs from
the date of the transfer as distinguished fromthe date the
under | yi ng judgnent becones final.

The | anguage of section 3439.09 appears to be
straightforward in its reference to the tinme "the transfer was
made or the obligation was incurred."” However, |egislative

materi al published in connection with the adopti on of the UFTA

requires a conclusion a creditor has an option to establish

17



creditor status by judgnent and thus cause the limtations period
to run fromthe time the underlying judgnent becones final.

As denonstrated in the foll ow ng di scussion, the renedi es of
the UFTA and its predecessor, the Uniform Fraudul ent Conveyance
Act, are cunul ative to the renedi es applicable to fraudul ent
conveyances that existed before the uniformlaws went into
effect. As to the preexisting renedies, the California Supremne
Court has held that the limtations period begins to run at the
tinme of judgnent in the underlying action, but if the creditor is
unawar e of the fraudul ent conveyance, the Iimtations period
begins to run when the creditor discovers the fraudul ent
conveyance. ( Adans v. Bell (1936) 5 Cal.2d 697, 703, applying
Code Gv. Proc., 8 338, forner subd. 4 (now subd. (d).)

In light of t he carryover of renedies fromeven before the
Uni f orm Fraudul ent Conveyance Act, the consistency of the Adans
v. Bell rule with the legislative history on the UFTA, and the
sal utary purposes served by obviating the need for a second
lawsuit while the underlying action is being pursued, we concl ude
the Adans v. Bell rule of accrual at the tine of the underlying
judgnment or |ater discovery applies.

Legi sl ati ve and Deci si onal Background Making Lawsuit Optional,
Rat her than Required

Legi sl ati ve and deci si onal hi story of the UFTA nakes cl ear

its renedies are cunul ative to preexisting remedies for

fraudul ent conveyances. A key feature of the UFTAis that a

18



creditor is permtted, but not required, to naintain an action to
annul a fraudul ent conveyance before his debt has matured. (See
Estate of Kalt (1940) 16 Cal.2d 807, 811. 12) As stated in
Wei senburg v. Cragholm (1971) 5 Cal.3d 892, 896, "it is no |onger
necessary that a creditor reduce his claimto judgnent before
seeking the benefit of the renmedy. (See Rupp v. Kahn, 246
Cal . App. 2d 188.)"

Concerning the general inport of the UFTA, 1 G d enn,

Fraudul ent Conveyances and Preferences (Rev. ed. 1940), at page

130, cited in Assenbly Comment (6) to section 3439. 07, 13 states:

12 "Under the law of California at the time of the
renunci ati ons under consideration, every transfer of property
made with intent to hinder, delay or defraud a creditor of the
transferor was fraudul ent and coul d be set aside or disregarded
by such creditor (Gv. Code, sec. 3439) provi ded he had a
specific lien on the property or had prosecuted his claimto
judgnment. (QGv. Code, sec. 3441, now repeal ed,; Moore v.
Schnei der, 196 Cal. 380; Thomas v. Lavery, 126 Cal.App. 787.)
Under the Uniform Fraudul ent Conveyance Act now in force inthis
state no judgnent or lien is necessary. (QGv. Code, secs. 3439,
3440.5, repealing Gv. Code, sec. 3441; denn, Fraudul ent
Conveyances [Revised ed.], sec. 76.)" ( Estate of Kalt, supra, 16
Cal.2d at p. 811, italics added.)

The publication by Aenn, cited in Kalt, at section 76 bears
t he heading, "The Uniform Law Does Not Require That the Ceditor
Have Judgnent, Regardl ess Wiether He Is a 'Present’ Ceditor, or
" Subsequent,'" and cites authorities fromother states
uni versally accepting the proposition that the Uniform Law
di spenses with the requirenent that the creditor be arned with
judgnment or attachnment. (1 G denn, Fraudul ent Conveyances and
Preferences (Rev. ed. 1940) § 76, pp. 128-129.)

13 In 1986, when California replaced the 1939 Uniform

Fraudul ent Conveyance Act (Stats. 1939, ch. 329, § 2) with the
UFTA (Stats. 1986, ch. 383, 8 1), the Assenbly published the
comments of the National Conference of Comm ssioners on Uniform
State Laws (Comments) in connection with the sections adopted.
(86 AJ 8569; 12 Wst's Ann. G v. Code, (1997 cum pocket part)
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"§ 77. The Uni form Law, However, Does Not Confi ne
the Creditor to Its Method.

"By its very terns, the statute gives himan

option. He nmay 'reject the aid of equity, and

| evy attachnment or execution at |aw as he m ght
before the statute.” O he 'nmay seek the aid of
equity, and w thout attachment or execution, nay
establish his debt, whether matured or unmnatured,
and chal | enge the conveyance in the conpass of a
single suit.'" But the creditor's choi ce goes
further because the Uniform Law does not forbid
hi s seeking the ol der renmedy of judgnent, followed
by judgnent creditor's suit, or the rights that he
may gain by virtue of an attachnent.” (Fns.
deleted, bold in original, italics added.)

In Rupp v. Kahn, supra, 246 Cal.App.2d at page 197, this
state of the lawis described as foll ows:

. [T]he California law originally permtted
proceedi ngs by way of creditors' bills to attack
fraudul ent conveyances only where the plaintiff
had a specific lien on the property or had reduced
his claimto judgnment. But under section 3439. 09
of the Gvil Code, as that section now reads, it
is sufficient that the clains have natured.
[Gtations.] |In fact even the holder of an
unmat ured cl ai m may, under section 3439.10 of the
Gvil Code, bring an action for protective
relief." (ltalics added.)

Thus it is clear the main thrust of the UFTA as with the
Uni f orm Fraudul ent Conveyance Act, is that the Act permts, but
does not require, a creditor to bring suit to set aside a

fraudul ent transfer before the cl ai mhas mat ured. Under this

8§ 3439 et seq., p. 184 et seq.; 7A U Laws Ann. (1985) Fraudul ent
Transfer Act, 8 1, p. 645 et seq.)

It is well established that such reports are part of the
| egislative history and nay be consi dered when the neaning of a
statute is uncertain. ( People v. Cruz (1996) 13 Cal.4th 764,
773, fn. 5.)
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schene of law the question arises: if a party asserting creditor
status in a pending action is not required under the UFTAto file
suit to set aside an alleged fraudulent transfer until the
creditor obtains a final judgnment, under what circunstances, and
when, does the prescribed |imtations period for bringing the
attack on the transfer begin to run?

In our view, the fact that the creditor may pursue the
unmatured claimto judgnment, followed by a suit to set aside the
fraudul ent transfer, suggests it would be inappropriate to begin
the running of the limtations period for the fraudul ent transfer
action before the creditor choosing to pursue a judgnent actually
obt ai ns the judgnent.

Fortifying this view and show ng the inportance of the
under|lyi ng judgnent is the holding of Wei senburg v. Craghol m
supra, 5 Cal.3d at pages 896-897, that where there is a reversa
of the underlying judgnment on which the plaintiff relies to bring
his action as a creditor to set aside the fraudul ent transfer,
the creditor is no longer entitled to the latter renmedy. The
Suprene Court states:

. [S]ince plaintiff is not entitled to the
renedy unl ess he has shown that he is a creditor
of the [debtors], and the basis for the finding
that he was such a creditor has been elimnated
[ by reversal of the underlying judgnent], reversa
of the judgnent [setting aside fraudul ent
transfers] is required.” ( Ilbid.)

If the [imtations period on the fraudulent transfer action

begins to run before final judgnent in the underlying creditor
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action, the creditor nay be required to file and prosecute both
actions to protect against the expiration of the limtations
period; if the creditor action is not successful the fraudul ent
transfer action wll be dismssed or severed and will have
resulted in needless effort and expense to both parties and the
court.
California Used Tine of Underlying Judgnent to Start Limtation
Peri od Before the Uniform Fraudul ent Conveyance Act
Under the | aw before the Uniform Fraudul ent Conveyance Act,
a creditor alleging a fraudul ent conveyance was entitled to the
benefit of a limtations period that began to run when judgnent
on the underlying debt becane final. ( Adans v. Bell, supra, 5
Cal.2d at p. 703.)
Adanms v. Bell is a factually anal ogous case in that the
al | eged fraudul ent conveyance occurred during the pendency of the
underlying action establishing the debtor's liability to the
creditor, and the action to set aside the conveyance was brought
wel | beyond the applicable three-year limtation period after the
transfer (as well as nore than three years after the judgnent
establishing the underlying liability). ( Adans v. Bell, supra, 5
Cal.2d at p. 700.) The transfer during the underlying action
(comrenced in 1929) was in April 1930, after which a noney

judgnment was entered in July 1930. ( Id. at pp. 700, 701.) More
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than three years later, in May 1934, the creditor brought the

present action to set aside the transfer. 14 (1d. at p. 700.)

Appl ying Code of Gvil Procedure section 338, former

subdi vision 4, 15 the court states, "ordinarily one asserting that
a conveyance i s fraudul ent nust show that he was a creditor of

the debtor at the tinme of transfer [citation], [but] it is not
necessary that the claimat said tine be reduced to judgnent."
(Adanms v. Bell, supra, 5 Cal.2d at p. 701.) Later, upholding the
trial court's conclusion the action was not barred and di scussing
the three-year limtations period, the court states:

. Odinarily, such cause of action [to set
asi de a fraudul ent conveyance] woul d accrue on
date of judgnent but it has been held that if the
creditor knows not hi ng about the fraudul ent
conveyance, the cause (in the absence of |aches)

14 |n Adans v. Bell, supra, 5 Cal.2d at page 700, it was
al | eged the conveyance in question was nmade for the purpose of
defeating recovery by the plaintiff of her judgment.

The action was brought under forner sections 3439 and 3442
(enacted in 1872 and repealed with the enactnent of the Uniform
Fraudul ent Conveyances Act by Stats. 1939, ch. 329, § 1, p.
1667), which provided in part:

"Every transfer of property or charge thereon nade, every
obligation incurred, and every judicial proceeding taken, with
intent to delay or defraud any creditor or other person of his
demands, is void against all creditors of the debtor "
(Former § 3439.)

"The question of intent is one of fact and not of |aw "
(Former § 3442.)

15 Fornmer subdivision 4 of Code of Gvil Procedure section 338,
applied in Adans v. Bell, supra, 5 Cal.2d at page 703, provided a
three-year period for the comencenent of "(4) An action for

relief on the ground of fraud or mstake. The cause of action in
such a case not be deened to have accrued until the discovery, by
the aggrieved party, of the facts constituting the fraud or

m stake." (See now, Code CGv. Proc., 8 338, subd. (d), providing
substantial ly identical |anguage.)
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does not arise until he discovers the fraud by

whi ch his rights have been invaded. [Gtations.]
Plaintiff states that the facts on which this case
is founded were not disclosed to her until return
of the execution unsatisfied. True, she failed to
al l ege the circunstances surroundi ng di scovery of
the fraud, but this defect in the pleading
[citation] evidently escaped the notice of
appel l ants.” ( Adans v. Bell, supra, 5 Cal.2d at
p. 703, italics added.)

In Ri chardson v. M chel (1941) 45 Cal. App.2d 188, 196, this
court applied the following limtations rule to an action to set
asi de a fraudul ent conveyance:

. The time when the [three- vyear] period of
[imtation prescribed by section 338, subdivision
4, began to run in the instant case depends upon
whet her the respondent [creditor] had know edge of
the material facts with respect to the fraud at
the tinme his judgnent was entered or, if not, upon
when such facts were di scovered, or perhaps shoul d
have been discovered, by him [CGtations.]" ( Id.
at p. 200)

Thus, the tine of the underlying judgnent, conbined with the
creditor's know edge of transfer, were the key factors in
determ ning when the statute of limtations began to run.

The three-year limtations period of Code of Gvil Procedure
section 338, forner subdivision 4, remai ned applicable during the
exi stence of the Uniform Fraudul ent Conveyance Act. ( Fi |l nservice
Laboratories, Inc. v. Harvey Bernhard Enterprises, Inc. (1989)
208 Cal . App. 3d 1297, 1309; Gould v. Fuller (1967) 249 Cal. App.2d

18, 32.)
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UFTA Comments Suggest the Renedi es Under the Uniform Fraudul ent
Conveyance Act Carry Over to the UFTA

The coments under the [imtatio ns provisions of section
3439.09 primarily point out the section is new and i ntended to
make clear that |apse of the statutory period bars the right and
not merely the remedy. It is noted that before adoption of this
provision the statutes of limtation anong the states varied
wi dely and were subject to uncertainty. (12 Wst's Ann. QG v.
Code, (1997 cum pocket part) p. 206.) Accordingly, the stated
purpose of the limtations section is to establish a uniformrule
having the effect of barring the right to sue under the UFTA when
the applicable tine period expires.

The introductory paragraph to the UFTA's Iimtations

provi sions in section 3439.09 nakes repeated reference to the

renmedi es provisions of section 3439.07. 16 The comments to the
|atter section state, anong other things, the section is derived
fromsections 9 and 10 of the Uniform Fraudul ent Conveyance Act,
former sections 3439.09 and 3439.10. Thus, the renedi es under

the UFTA are a carryover of the renedies of the Uniform

Fraudul ent Conveyance Act. 17

16 "A cause of action . . . is extinguished unless action is
brought pursuant to subdivision (a) of Section 3439.07 or |evy
made as provided in subdivision (b) or (c) of Section 3439.07:
- " (8 3439.09, italics added.)

17 Comrent (6) to present section 3439.07 states:
"(6) The renedies specified in this section, |ike those
enunerated in Sections 9 and 10 of the Uniform Fraudul ent
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In reaching our conclusion in this case, we renmai n m ndful
of these aspects of an intent to create a uniformlimtations
period anong the states and a carryover of Uniform Fraudul ent
Conveyance Act renedies. (8 3439.11.)

The Aenn Gtation in the UFTA Coorments States the Limtation
Peri od Runs Fromthe Date of Judgnent

After stating the Uniform Law does not undertake "to
establ i sh an exclusive nmethod of setting aside a fraudul ent
conveyance," denn states with respect to "a creditor who chooses
to sue his debt to judgnent and then attack the fraudul ent
conveyance, " that:

"The remedy such statutes afford is cunul ative
nmerely; and, since the creditor has an option to
resort to the old procedure, he should not be
penalized if he makes that his choi ce. It foll ows
that if the creditor sues his debt to judgnent in
ordinary fashion, his tine for a later suit to set
asi de a fraudul ent conveyance wll run fromthe
date of the judgnent."” (1 G denn, Fraudul ent
Conveyances and Preferences (Rev. ed. 1940), at
page 150, italics added, fns. omtted.)

Under this legislatively referenced view, it is abundantly

clear that in the present case the Iimtation period woul d not

Conveyance Act, are cunulative. Lind v. QN Johnson Co., 204
Mnn. 30, 40, 282 NW 661, 667, (1939) (Uniform Fraudul ent
Conveyance Act held not to inpair or limt availability of the
"ol d practice' of obtaining judgnent and execution returned
unsatisfied before proceeding in equity to set aside a transfer);
Conermaugh Iron Wrks Co. v. Delano Coal Co., Inc., 298 Pa. 182,
186, 148 A 94, 96 (1929) (Uniform Fraudul ent Conveyance Act held
to give an 'additional optional remedy' and not to 'deprive a
creditor of the right, as formerly, to work out his renedy at
law ); 1 G denn, Fraudul ent Conveyances and Preference 120,
130, 150 (Rev. ed. 1940). [86 A J. 8569]."
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begin to run until the underlying judgnment in Cortez | becane
final in April 1990, thus nmaking tinely this April 1993 action to
set aside the August 1987 fraudul ent conveyance.
O her States and M nnesota Apply a Statute of Limtations
Running Fromthe Tine of Judgnent in the Underlying Action
The last quotation fromQdenn's publicationis fromth e
concl udi ng paragraph of Section 88 of his work. In Section 88,
on the inmmediately preceding page, Aenn cites authorities from
Six states for the proposition that, under the | aw before the
Uni f orm Fraudul ent Conveyance Act, the "starting point is the

date when the creditor obtained his judgnent; so all the cases
agree." 18

In Lind v. O N Johnson Co. (Mnn. 1938) 282 NW 661, 666
(Lind), cited both in coomment (6) to section 3439.07 and in the

d enn publication, the court construed UFTA s predecessor, the

Uni f orm Fraudul ent Conveyance Act. 19 Lind held a six-year

18 denn cites: Montgonery Iron Wrks v. Capital Gty Co. (A a.
1903) 34 So. 210; Weaver v. Haviland (NY. 1894) 37 NE 641,
Ainsworth v. Roubal (Neb. 1905) 105 N W 248; Rounds v. G een
(Mnn. 1882) 12 NW 451; Ziska v. Ziska (Cla. 1908) 95 P. 254;
and Wllianms v. Commercial Nat. Bank (Oe. 1907) 90 p. 1012. (1
G denn, Fraudul ent Conveyances and Preferences (Rev. ed. 1940)

8§ 76, p. 149, fn. 84.)

The list of jurisdictions starting the [imtations period at
the tinme of the underlying judgnment can be augnented (w thout any
pretense of being conplete or exhaustive) to include
jurisdictions such as Colorado ( Greco v. Pullara (Colo. 1968) 444
P.2d 383 [where, as here, the creditor had no actual notice of
the transfer before becom ng a judgnment creditor (see, Sands v.
New Age Fami |y Partnership (Colo.App. 1995) 897 P.2d 917, 920)]);
and the Fifth, Eighth and Tenth Grcuit Courts of Appeals
construing state statutes ( Dougl as- Guardi an War ehouse Cor porati on
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statute of limtations did not bar the use of the act to set
aside a transfer that occurred nine years earlier in June 1928,
where the creditor brought the underlying action in Novenber 1928
establishing the debtor's liability to the creditor by a judgnent

entered in 1932. In 1937 the creditor brought the action to set
aside the transfer as a fraudul ent conveyance. 20 (Lind, supra,

282 N'W at pp. 663, 666-669. 21)

v. Jones (5th Gr. 1969) 405 F. 2d 427; Keaton v. Little (10th
Gr. 1929) 34 F.2d 396; Dykes v. Little (8th Gr. 1928) 31 F. 2d
742) .

19 The statute in question defined a "creditor" as "a person
having a claim whether nmatured or unmatured, |iquidated or

unl i qui dated, absolute, fixed, or contingent." (Mason Mnn. St.
1927, § 8475; Lind v. O N Johnson Co., supra, 282 NW at p.
666.) In Lind, the statute in question provided that a creditor
whose cl aimhas nmatured may have a fraudul ent conveyance (or
transfer) set aside to the extent necessary to satisfy his claim
or he may di sregard the conveyance and |l evy or attach the
property. (Mason Mnn. St. 1927, § 8483.)

20 The 1937 action in Lind to set aside a fraudul ent conveyance
al so attacked a transfer made in 1931, within the six-year
limtations period. ( Lind, supra, 282 NW at pp. 663, 666-669.)

21 Li nd franed the question, "[When plaintiff brought his
action agai nst Johnson in Novenber, 1928, he could have

mai ntai ned suit al so agai nst the transferees of the stock, since
the transfers were made June 30, 1928. But was he conpelled to
assert this nethod as his only renedy and right to relief under
penalty of having the six year statute of limtations, 2 Mason
Mnn. St. 1927, 8 9191, run, or could he as he did here, proceed
to judgnent and execution before bringing suit to set aside the
transfer?" ( Lind, supra, 282 NW at p. 667.) Li nd answer ed,
"W think plaintiff could nmake an el ection and wi thout penalty."
(I'bid.)

Lind also states the issues it is considering are:

"(1) Could plaintiff have assailed the 1928 transfer before
he obtained a judgnent, and if so, was he obliged to pursue such
a course under penalty of the statute of limtations running from
the tinme the transfer could first be inpeached? (2) Does the
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Consistent with California's interp retation of the Uniform
Fraudul ent Conveyance Act, Li nd pointed out the act "sinply
abrogates 'the ancient rule whereby a judgnent and a |lien were
essential prelimnaries to equitable relief against a fraudul ent
conveyance.' . . . So it seens clear that the neaning of the
statute is that a creditor without a judgnent can sue to set
aside a fraudul ent conveyance." ( Lind, supra, 282 NW at p

667.) Part of Lind s holding and rationale is:
" . Wiy shoul d the creditor be conpelled in
every case to conmence suit against the grantee to
set aside a transfer under penalty of having the
statute of limtations run until he is certain of
being one in fact? Oten the asserted claim
agai nst the principal obligor mght well be
uncertain, and even specul ative, or at |east one
in which the anount of recovery is very uncertain.
A construction should not be adopted conpelling a
creditor who clains to be such to institute
proceedings of this nature until the debtor's
liability has been established by final judicial

determnation. It is apparent that such
conpul sion will exist in many cases if the
creditor cannot proceed by the old nmethod. In

many cases the third party grantee wll be saved
t he burden of defending a suit by one whose cause
of action failed against his grantor .

" . [T]his statute sinply abrogates 'the
ancient rule whereby a judgnent and a lien were
essential prelimnaries to equitable relief

agai nst a fraudul ent conveyance', and that what it
'seeks' is to level '"distinctions that at tines
had been the refuge of the dilatory debtor.'
Anerican Surety Co. v. Conner, 251 NY. 1, 7, 166

[uniforn] act abolish the time-honored practice of securing
j udgnment and havi ng execution returned unsatisfied before
bringing suit to set aside a fraudul ent conveyance.?" ( Li nd,
supra, 282 NW at p. 666.)

Thus, the questions decided in Lind have direct bearing on
the issues in the present case.
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N.E 783, 785, 65 A L.R 244. After all, the
fraudul ent grantor cannot conplain, for as to him
the obligation is a subsisting one until the
statutory period has run agai nst the judgnment. As
to his grantee, who holds only an apparent title,
a nere cl oak under which is hidden the hideous
skel eton of deceit, the real owner being the
schem ng and shifty judgnent debtor, -- what
reason has he to conpl ain when the six year
statute giving repose to the renedy has not
expired since entry of judgnent?" ( Lind, supra,
282 NW at p. 668, italics added.)

Lind points out the uniformact "is renedial and as such
should be liberally construed,” that "[t] he new act sinply adds
an efficient, optional, and additional renmedy to a creditor who
has not reduced his claimto judgnent," and that the objective of
the act "is to enhance and not to inpair the renedies of the
creditor." ( Lind, supra, 282 NW at p. 667.)

Concl usi on Under Section 3439.09

I n cases such as this where there is an all eged fraudul ent
transfer nmade during a pending lawsuit that will establish
whet her in fact, and the extent to which, a debtor-creditor
rel ationship exists, we conclude the Iimtation period does not
comence to run until the judgnment in the underlying action
beconmes final. The primary bases of our conclusion are:

(a) The contenporaneous Legi sl ative adoption of the clear
statenents of policy and purpose of the UFTA as a cumul ative and
addi ti onal renedy;

(b) The requirenment we inplenment a construction of the UFTA

that is uniformwith other states' |aws; and,
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(c) The potential of unnecessary litigation if strict tine
l[imts are drawn for fraudul ent transfer cases in circunstances
such as are involved in the present case, we concl ude the period
of limtations in cases of such pending | ansuits comrences to run
when the judgnment in the underlying action becones final.

Accordingly, since the 1993 action here was brought well
within four years after the tine the judgnent in the underlying
action becane final, the action was tinely.

|V

Because the one-year provision running fromthe tinme "the
transfer or obligation was or coul d reasonably have been
di scovered by the claimant” (8 3439.09, subd. (a)) only extends
the four-year statute of limtations set forth in section
3439. 09, subdivision (a) under certain circunstances, and we have
deci ded the four-year limtation period had not expired, it is
unnecessary to discuss the one-year provision

D SPCSI Tl ON
Judgnment reversed. Cortez to recover costs on appeal .

CERTI FI ED FCR PUBLI CATI O\

NARES, J.

WE CONCUR:

WORK, Acting P.J.

McDONALD, J.
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